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            1   IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
 
            2      IN AND FOR THE COUNTY OF KING 
                ---------------------------------------------------- 
            3   MATHEW AND STEPHANIE McCLEARY on   ) 
                their own behalf and on behalf of  ) 
            4   KELSEY and CARTER McCLEARY, their  ) 
                two children in Washington's public)SUPREME COURT 
            5   schools; ROBERT AND PATTY VENEMA,  ) 
                on their own behalf and on behalf  )NO. 84362-7 
            6   of HALIE AND ROBBIE VENEMA, their  ) 
                two children in Washington's public) 
            7   schools; and NETWORK FOR EXCELLENCE) 
                IN WASHINGTON SCHOOLS, ("NEWS"), a ) 
            8   state-wide coalition of community  ) 
                groups, public school districts,   ) 
            9   and education organizations,       ) 
                                PETITIONERS,       )  CASE NO. 
           10                                      ) 
                            VERSUS                 )07-2-02323-2SEA 
           11                                      ) 
                    STATE OF WASHINGTON,           ) 
           12                   RESPONDENT.        ) 
                ----------------------------------------------------- 
           13          Proceedings Before Honorable JOHN P. ERLICK 
                ----------------------------------------------------- 
           14 
                                KING COUNTY COURTHOUSE 
           15                   SEATTLE, WASHINGTON 
 
           16 
                            DATED:  SEPTEMBER 9, 2009 
           17               Volume VI, Session 4 of 4 
 
           18                   A P P E A R A N C E S: 
 
           19 
                            FOR THE PETITIONER: 
           20 
 
           21                   BY:  THOMAS F. AHEARNE, ESQ., 
                                     CHRISTOPHER G. EMCH, ESQ., 
           22                        EDMUND ROBB, ESQ. 
 
           23               FOR THE RESPONDENT: 
 
           24                   BY:  WILLIAM G. CLARK, ESQ., 
                                     CARRIE L. BASHAW, ESQ. 
           25 
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            1                    P R O C E E D I N G S 
 
            2          (Afternoon session.  Open court.) 
 
            3               THE BAILIFF: All rise.  Court is again in 
 
            4   session. 
 
            5               THE COURT:  Please be seated. 
 
            6               Mr. Ahearne. 
 
            7               MR. AHEARNE: Thank you, your Honor. 
 
            8 
 
            9                         REDIRECT EXAMINATION 
 
           10   BY MR. AHEARNE: 
 
           11      Q.  I will try to run through these pretty quickly. 
 
           12   It will be a little disjointed.  I will try to follow 
 
           13   the order that Ms. Bashaw had, when she was asking you 
 
           14   her questions. 
 
           15          If I can ask you to turn to the first exhibit 
 
           16   that she was on Exhibit 211, please.  If I could ask 
 
           17   you to turn to page 13, please. 
 
           18          All right. 
 
           19      A.  Yes. 
 
           20      Q.  On that page, she asked you if some fundings -- 
 
           21   State funding of the school districts comes out of the 
 
           22   capital budget; do you recall that? 
 
           23      A.  I did. 
 
           24      Q.  Does whatever funding comes out of the capital 
 
           25   budget, is that considered part of the Basic Education 
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            1   Funding Program? 
 
            2      A.  No. 
 
            3      Q.  Is whatever money comes out of the capital 
 
            4   budget designed to fully fund the construction needs 
 
            5   of the State school districts? 
 
            6      A.  Designed to fully fund them?  No. 
 
            7      Q.  Does it fully fund them? 
 
            8      A.  No. 
 
            9      Q.  Do you have an understanding of what percentage 
 
           10   roughly it does fund? 
 
           11      A.  It depends upon the school districts, it 
 
           12   depends upon the project, but in most cases it is 
 
           13   minimal.  Most of the construction dollars, while 
 
           14   there is a matching grant program through the capital 
 
           15   budget fund comes from the local levies. 
 
           16      Q.  When you say construction dollars, you mean 
 
           17   dollars from the construction school facilities? 
 
           18      A.  Yes. 
 
           19      Q.  If I can ask you to turn to page 17, Ms. Bashaw 
 
           20   asked you about the minimum funding obligation.  You 
 
           21   made a reference to things being constitutionally 
 
           22   protected. 
 
           23          Do you recall generally that reference? 
 
           24      A.  I do. 
 
           25      Q.  What did you mean by that? 
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            1      A.  What led to the discussion was a discussion of 
 
            2   relevance, as opposed to absolute responsibility.  We 
 
            3   talked about other budget items, including DSHS.  We 
 
            4   talked about other budget items, in some places 
 
            5   including some contractual.  And we talked about, 
 
            6   "wow, the education budget is a lot compared to --" 
 
            7          Whether we like it or not, as Republicans or 
 
            8   democrats, or lawyers or non-lawyers, this discussion 
 
            9   isn't about relevance, that is how the legislature 
 
           10   gets in trouble. 
 
           11          This discussion is about identifying what is an 
 
           12   acceptable program of Basic Education under the 
 
           13   constitution and funding it. 
 
           14          If we need to have a debate about other 
 
           15   expenses, or where you get to the revenue, that is 
 
           16   fine. 
 
           17          But even in the most optimistic projections, 
 
           18   there is sufficient money out of a $34 billion budget 
 
           19   to pay for education, whether or not we like it or 
 
           20   not. 
 
           21          The framers identified that as our 
 
           22   constitutional responsibility. 
 
           23      Q.  If I could ask you to turn to page 20 and 21, 
 
           24   please.  She asks you some questions about the public 
 
           25   schools and 20 the public schools slice of the chart 
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            1   and 21 the public schools line item. 
 
            2      A.  Yes. 
 
            3      Q.  Are those numbers just the Program Funding 
 
            4   Formulas, or are those all State funding? 
 
            5      A.  The public schools -- if the second chart on 
 
            6   page 21 is reflective, and are the same numbers, as 
 
            7   the chart number 20, then that is all education 
 
            8   dollars. 
 
            9      Q.  So that includes what on that chart we had with 
 
           10   the Basic Education Program Funding is a non-Basic 
 
           11   Education program funding -- it is everything, all 
 
           12   State dollars? 
 
           13      A.  Right. 
 
           14          The so-called Basic Education funding is 
 
           15   approximately 10.1 or 10.2 billion.  The number that 
 
           16   is requested here on page 21 is 13.6 billion, that 
 
           17   includes other programs not identified as Basic 
 
           18   Education. 
 
           19      Q.  Does that include federal dollars that are 
 
           20   passed through the State to exclusion? 
 
           21      A.  No. 
 
           22      Q.  If I could ask you to turn to page -- I am 
 
           23   sorry, Exhibit 1376, please. 
 
           24               MS. BASHAW: Exhibit 1376? 
 
           25               MR. AHEARNE: Exhibit 1376. 
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            1               MS. BASHAW: Thank you. 
 
            2      Q.  Page 20, there is a chart that Ms. Bashaw had 
 
            3   asked you some questions about.  This is from the 
 
            4   December 1995 document. 
 
            5      A.  Yes.  Sorry. 
 
            6      Q.  That is a chart that she asked you about the 
 
            7   program funding for the Basic Education Program Fund 
 
            8   Formula Amounts for General Apportionment, 
 
            9   Transportation, Special Ed, institutions bilingual 
 
           10   learning assistance totaling 7.9 billion dollars. 
 
           11          Do you recall that? 
 
           12      A.  Yes. 
 
           13      Q.  Are the programs funding formulas that you used 
 
           14   to calculate those numbers, have they changed much in 
 
           15   the years to today? 
 
           16      A.  I don't believe so. 
 
           17          Although there have been efforts to, first of 
 
           18   all, there have been some recent COLA impacts, for 
 
           19   example, which would change the LAEP schedule for 
 
           20   certificated teachers. 
 
           21          There has been some efforts by the legislature, 
 
           22   up to this year, to increase allocations for 
 
           23   classified certificated, classified and 
 
           24   administrative.  Although we are at 260 school 
 
           25   districts to the 295, meaning the $800 million 
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            1   shortfall.  But there have been some efforts, I 
 
            2   believe, since then, to get to the equality. 
 
            3          I do not know about the transportation.  There 
 
            4   may have been some also in the Special Ed as well. 
 
            5   But, again, the good news is in 1994 I was not in the 
 
            6   legislation. 
 
            7      Q.  Good news for you? 
 
            8      A.  Yes. 
 
            9      Q.  If I could ask some questions about Exhibits 
 
           10   615, Ms. Bashaw had asked you about that is the chart 
 
           11   of the 2009-2011 education funding.  Do you have that 
 
           12   in front of you? 
 
           13      A.  I do. 
 
           14      Q.  You had made a comment that you had argued 
 
           15   about what is Basic Education and what is not in this 
 
           16   chart? 
 
           17      A.  Yes. 
 
           18      Q.  My follow-up question is, what were you talking 
 
           19   about -- 
 
           20      A.  Based on my experience, working with the 
 
           21   Federal Way school districts, based on my 
 
           22   conversations with school superintendents and other 
 
           23   leaders around the State, I believe that the 728 
 
           24   monies -- even though that not identified as Basic 
 
           25   Education -- are impact Basic Education dollars. 
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            1          They are, they have six programs that they can 
 
            2   be -- six specific uses that they can be used for. 
 
            3   The primary uses are for class size, reduction, as 
 
            4   well as, in K-4, as well as in class size reduction in 
 
            5   higher grades. 
 
            6          In addition, it is used for professional 
 
            7   development, based on every study by the Washington 
 
            8   State Institute of Public Policy, or other studies 
 
            9   that I have read, there can be nothing more 
 
           10   fundamental than dollars being used for the Early 
 
           11   Learning Accepted -- nothing more fundamental than 
 
           12   class size reduction. 
 
           13          When you have identified by research, in an 
 
           14   important component of insuring that all means all, 
 
           15   when it comes to the opportunity, to then arbitrarily 
 
           16   from one budget session to another, reduce that, I 
 
           17   believe flies in the face of the, my personal 
 
           18   definition, at least -- I can defend it legally, if I 
 
           19   wanted to wander into the judge's purview, which I do 
 
           20   not -- that that is, in fact, Basic Education. 
 
           21          So when you are arbitrarily cut, as we did, 728 
 
           22   funds, then I believe that we have reduced Basic 
 
           23   Education, our commitment to the Basic Education. 
 
           24      Q.  -- if I could ask you to turn to Exhibit, that 
 
           25   is series of exhibits, 1630, et cetera -- if I take, 
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            1   for example, if you look at Exhibit 1630, Ms. Bashaw 
 
            2   asked you some questions about page 14 and a table 
 
            3   showing 9-12 school year for the 2006-2007? 
 
            4      A.  Yes. 
 
            5      Q.  There was a discussion about the 18,044 number 
 
            6   there. 
 
            7      A.  Yes. 
 
            8      Q.  In comparison to the 20,122 number in the 
 
            9   Building Bridges Report. 
 
           10      A.  Yes. 
 
           11      Q.  First, I just want to note that this 18 drop 
 
           12   out number that comes to a 5.5 annual drop out rate 
 
           13   for the 2006-2007 year; is that correct? 
 
           14      A.  It is. 
 
           15      Q.  I if could ask you to look at Trial Exhibit 
 
           16   491, please, while you have this there? 
 
           17      A.  All right. 
 
           18      Q.  It is simply the report card -- 
 
           19      A.  All right. 
 
           20      Q.  -- that the State issues -- 
 
           21               MS. BASHAW: What Exhibit that you are on. 
 
           22      Q.  -- for the school system. 
 
           23               MR. AHEARNE: Exhibit 491. 
 
           24   BY MR. AHEARNE: 
 
           25      Q.  Have you looked at the first page of that 
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            1   exhibit this is OSPI Washington State report card at 
 
            2   the upper left-hand corner -- do you see that? 
 
            3      A.  -- I do. 
 
            4      Q.  On the select a year, it is 2007-2008 school 
 
            5   year, do you see that? 
 
            6      A.  I do. 
 
            7      Q.  On the right-hand box on the student 
 
            8   demographic, third line from the bottom, annual drop 
 
            9   out rate is 2006-2007, 5.5 percent, do you see that? 
 
           10      A.  Right. 
 
           11      Q.  That is the same 5.5 percent rate that is 
 
           12   quoted then in Exhibit 1630; correct? 
 
           13      A.  It is. 
 
           14      Q.  All right. 
 
           15          Then, when the State's attorney was asking you 
 
           16   questions about the 20,000 kid number versus the 
 
           17   18,000 kid number, you started to give an explanation 
 
           18   of why having 6th and 7th and 8th graders in or 
 
           19   outside of that number made a difference. 
 
           20          Can you explain what difference, if any, that 
 
           21   would make? 
 
           22      A.  My comments were three-fold.  The first was 
 
           23   that I couldn't explain the difference between the 
 
           24   two, both, I believe were provided by, the drop-out 
 
           25   prevention number, I believe was provided by OSPI 
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            1   staff and they may have been working under different 
 
            2   assumptions. 
 
            3          The second point that I made was you are 
 
            4   kidding, right, the difference between 18 and 20 
 
            5   thousand?  We are talking about 18 thousand lives here 
 
            6   a year. 
 
            7          So whether it is 18 thousand or 20 thousand, 
 
            8   whether it is 5.5 percent, 5.6 percent, it is our 
 
            9   responsibility, as legislators and leaders in our 
 
           10   communities and in the State, to look behind the 
 
           11   numbers and recognize that when you are talking about 
 
           12   18,000 kids, even if you are not talking about 20, 
 
           13   were you then talking about the 72,000 kids over a 
 
           14   four-year period, that we are losing as far as drop- 
 
           15   out is concern. 
 
           16          In addition to that, even if all of those people 
 
           17   who are lost, wherever they may be, were talking about 
 
           18   40,000 kids, that, ultimately, pay a very heavy price 
 
           19   for our failure to provide them with the tools to stay 
 
           20   in school and ultimately we pay a heavy price in terms 
 
           21   of the expenses down the line, as far as corrections 
 
           22   and the DSHS. 
 
           23          Finally, the question was, we know that we also 
 
           24   lose students in the 6th, and 7th, and 8th grade.  We 
 
           25   do not have the tools, I do not believe, or if we do I 
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            1   haven't seen a report from OSPI that indicates exactly 
 
            2   where those dropouts occur. 
 
            3          But we know that either they are dropping out, 
 
            4   or they are making their decisions in the 6th, 7th and 
 
            5   8th grades. 
 
            6          That is well researched about whether or not 
 
            7   they are going to stay or not.  One of the great 
 
            8   rubics that is incorrect is that the fact that the 
 
            9   kids drop out after the WASL.  In fact, the research 
 
           10   shows conclusively that often the kids make the 
 
           11   decision in the 6th, 7th or 8th grade or in the 9th 
 
           12   grade when, in fact, they flunk that first course. 
 
           13          So, no matter how you interpret the statistics, 
 
           14   no matter how you rationalize them, this is a major 
 
           15   issue for our kids, for our State and our society. 
 
           16          Sorry, but this is my great passion. 
 
           17      Q.  If I could ask you to look at Exhibit 215, 
 
           18   which actually is the Building Bridges Report, please. 
 
           19          Do you have that in front of you? 
 
           20      A.  Yes. 
 
           21      Q.  I am not going to ask you the same questions 
 
           22   that we talked about.  But I do want to bring up 
 
           23   Ms. Bashaw had asked you a question on page 11 about 
 
           24   the community-wide issue. 
 
           25          Do you recall that? 
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            1      A.  Yes. 
 
            2      Q.  Then the part that she didn't read was above 
 
            3   it, where it said, "the challenge achieving a high 
 
            4   level of education, skills has become an economic 
 
            5   necessary in the 21st century economy." 
 
            6          Do you see that? 
 
            7      A.  I do. 
 
            8      Q.  Regardless the number is 20,000 kids or 18,000 
 
            9   kids every year, or 9th graders or up and/or includes 
 
           10   the junior high kids, does that change the conclusion 
 
           11   of the kids that the high level of education skills 
 
           12   should be an economic necessity of the 21st century? 
 
           13      A.  No. 
 
           14      Q.  If I could turn to the page 21, where it talks 
 
           15   about the looming crisis, do you see that? 
 
           16      A.  Yes. 
 
           17      Q.  Regardless of whether it is a 18,000 kids, the 
 
           18   9th grade and up, or 20,000 kids, if you include all, 
 
           19   does that change the looming crisis that this report 
 
           20   found? 
 
           21      A.  It does not. 
 
           22          At least in part, it goes to my testimony 
 
           23   yesterday, where I reminded people that the 
 
           24   consequences of dropping out today versus 10 or 15 
 
           25   years ago, is significantly higher because of the fact 
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            1   that fewer and fewer jobs are available to those who 
 
            2   have dropped out of school. 
 
            3          Even though that the most important, yet basic 
 
            4   jobs, that we have today, require technology skills, 
 
            5   math skills and reading and writing skills. 
 
            6          So I don't know where the word looming came.  I 
 
            7   think that I would have said a crisis.  We have the 
 
            8   crisis today.  It is not looming.  It is occurring 
 
            9   today. 
 
           10      Q.  All right. 
 
           11      A.  Sorry. 
 
           12      Q.  If I could ask you to turn, please, to Exhibit 
 
           13   1521 -- that is House Bill 1573, which the State 
 
           14   attorney had asked you questions about. 
 
           15      A.  Yes. 
 
           16      Q.  That is the bill that created the, or led to 
 
           17   the Building Bridges Report on drop-outs, if you were 
 
           18   on the Steering Committee for? 
 
           19      A.  Yes.  I am sorry, would you give me the number 
 
           20   again, this one is a cranky folder. 
 
           21      Q.  Exhibit 1521. 
 
           22      A.  Short-term memory lapse -- sorry.  All right. 
 
           23      Q.  Turning to what says "page 1," at the bottom. 
 
           24      A.  Yes. 
 
           25      Q.  Ms. Bashaw, the State attorney, had asked you 
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            1   some questions about lines 15 through 17. 
 
            2          But the lines above that, where the line 7 near 
 
            3   the end, where it says: 
 
            4          "Students of color, students living in poverty, 
 
            5      students of foster care, students in the juvenile 
 
            6      justice system, students who are homeless, students 
 
            7      where English is not their primary language, and 
 
            8      students with disabilities have lower graduation 
 
            9      rates than the average." 
 
           10          Do you see that? 
 
           11      A.  I do. 
 
           12      Q.  Did the work of the, of your report confirm 
 
           13   whether that was true or false? 
 
           14      A.  It confirmed it. 
 
           15      Q.  As being -- 
 
           16      A.  -- true. 
 
           17      Q.  Then, later, the next sentence where it says: 
 
           18          "The legislature further finds that the students 
 
           19      who drop out experience more frequent occurrence of 
 
           20      pregnancy, delinquency, substance abuse and mental 
 
           21      health issues and have greater need of publicly 
 
           22      funded health and social services." 
 
           23          Do you see that? 
 
           24      A.  I do. 
 
           25      Q.  Did the report that came out of this bill 
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            1   confirm whether that was true or false? 
 
            2      A.  To be honest with you, I am not sure.  The 
 
            3   focus was -- sometimes there are things that we all 
 
            4   know, based on research and experience and legislative 
 
            5   conclusion. 
 
            6          The focus of the Task Force was more on how do 
 
            7   we solve the problem.  We recognize that all means 
 
            8   all. 
 
            9          We recognize that those two sentences that you 
 
           10   read are true based on the research. 
 
           11          The question is how do we change the course of 
 
           12   those young men and women. 
 
           13      Q.  Then moving on to the next page, Ms. Bashaw had 
 
           14   mentioned on her new Section 2, a $5 million program 
 
           15   that you then said had been cut to $2 and a half 
 
           16   million; do you recall that? 
 
           17      A.  That is correct. 
 
           18      Q.  Is that kind of a program that the program that 
 
           19   solves the problem, or the crisis that you have 
 
           20   described in that report? 
 
           21      A.  For example, on Federal Way we have very 
 
           22   successful programs, in which there are partnerships 
 
           23   between the community and the School District, that 
 
           24   work closely to identifying the young men and women, 
 
           25   who may need assistance and provide that assistance. 
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            1          Unfortunately, with the cutting of the funding, 
 
            2   many of the programs that were just beginning, were 
 
            3   not allowed to continue, because the funding 
 
            4   disappeared. 
 
            5      Q.  So is the answer to the question is the two and 
 
            6   a half million sufficient to solve the problem? 
 
            7      A.  No. 
 
            8      Q.  If I could ask you to please turn to Exhibit 
 
            9   356 and Exhibit 357.  These are two of the 
 
           10   transportation studies that the State's attorney had 
 
           11   asked you about; correct? 
 
           12      A.  Correct. 
 
           13               MR. AHEARNE: Your Honor, I think that 
 
           14   Exhibit 356 has been admitted, but not Exhibit 357. 
 
           15               I would move to admit both to the extent 
 
           16   that they haven't been offered yet. 
 
           17               MS. BASHAW: I intended to do so.  If I 
 
           18   failed, thank you for that. 
 
           19               THE CLERK:  Exhibit 356 is admitted, but 
 
           20   Exhibit 357 is not. 
 
           21               MS. BASHAW:  No objection. 
 
           22               THE COURT:  All right, Exhibit 356 is 
 
           23   previously admitted.  Exhibit 357 is now admitted. 
 
           24          ( Exhibit No. 357 received in evidence.) 
 
           25 
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            1               THE COURT:  Thank you. 
 
            2               THE CLERK:  You are welcome. 
 
            3   BY MR. AHEARNE: 
 
            4      Q.  May I ask you to look at Exhibit 357 first, 
 
            5   please. 
 
            6          This is the 2006 JLARC Report that Ms. Bashaw 
 
            7   had asked you some questions about; correct? 
 
            8      A.  Correct. 
 
            9      Q.  If I could ask you to turn to the third piece 
 
           10   of paper in that exhibit, that is not a page number on 
 
           11   it, but it starts at the top "Study Background," do 
 
           12   you see that? 
 
           13      A.  Yes. 
 
           14      Q.  The second paragraph starts with the sentence: 
 
           15          "Beginning in the 1980-1981 school year the 
 
           16          Legislature established the statutory commitment 
 
           17          to fund the transportation of eligible students 
 
           18          "to and from school" for pupil transportation at 
 
           19          100 percent, or as close thereto as reasonably 
 
           20          possible." 
 
           21          Do you see that? 
 
           22      A.  I do. 
 
           23      Q.  Did the State do that starting in 1980 and 
 
           24   1981? 
 
           25      A.  I don't know. 
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            1      Q.  Let me -- 
 
            2      A.  I can respond from -- I can answer it today. 
 
            3   The answer is no. 
 
            4          What happened between 1981 and 2003, I can't 
 
            5   provide any guidance on. 
 
            6      Q.  That is fair. 
 
            7          If I could ask you to look at the top of the 
 
            8   next page, it says: 
 
            9          "On a state-wide basis JLARC estimates that 
 
           10          there is a 95 percent probability that to-from 
 
           11          pupil transportation expenditures exceeded State 
 
           12          revenues by between $92,691,322 and $114,376,345 
 
           13          in the 2004-2005 school year." 
 
           14          Do you see that? 
 
           15      A.  Yes. 
 
           16      Q.  From your work on the Task Force and in 1912 
 
           17   Advisory Committee and the Appropriations Committee, 
 
           18   et cetera, do you have any reason to doubt that that 
 
           19   $92 million to $114 million figure? 
 
           20      A.  No. 
 
           21      Q.  If I could ask you to look at Exhibit 356, 
 
           22   which is then the second transportation report that 
 
           23   Ms. Bashaw asked you some questions about. 
 
           24          If I could ask you to turn to what is numbered 
 
           25   in the bottom corner as page 3, I believe that she 
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            1   asked you some questions on that. 
 
            2      A.  I have it. 
 
            3      Q.  If I do understand the box that you were 
 
            4   talking about then, under "Model Current", it shows 
 
            5   that the current State model of pupil transportation 
 
            6   -- current funding formula funds 65.6 percent of 
 
            7   School District actual expenditures; is that correct? 
 
            8      A.  For 2006-2007. 
 
            9      Q.  The unicost model would raise it to funding at 
 
           10   85.7 percent? 
 
           11      A.  Right. 
 
           12      Q.  Then the expected cost model would raise it to 
 
           13   94.6 percent? 
 
           14      A.  Correct. 
 
           15      Q.  Is the 94.6 percent, the model that that QEC 
 
           16   would be developing recommendations on how to start 
 
           17   implementing beginning in the 2013-2014 school year? 
 
           18      A.  Correct. 
 
           19      Q.  When Ms. Bashaw referred to that as being more 
 
           20   generous the expected cost model, that is still short 
 
           21   changing actual expenditures by 5.4 percent; correct? 
 
           22      A.  Correct. 
 
           23      Q.  If I could ask you to turn to, please, 
 
           24   Exhibit -- that should be in the same notebook -- 
 
           25   Exhibit 358? 
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            1      A.  Yes, it is. 
 
            2      Q.  Tab 358. 
 
            3      A.  Sorry. 
 
            4      Q.  That is map that shows, it says "site 
 
            5   characteristics, roadway circuitry," do you see that? 
 
            6      A.  I do. 
 
            7      Q.  There is a curvy line that looks like Falls 
 
            8   Road and then a straight line from point 1 to 20? 
 
            9      A.  Yes. 
 
           10      Q.  Is that illustrating the As the Crow Flies 
 
           11   miles? 
 
           12      A.  Yes. 
 
           13      Q.  Funding formula approach that you were? 
 
           14      A.  -- actually, yes, it shows as-the-crow-flies 
 
           15   funding formula, that I was talking about. 
 
           16               MR. AHEARNE: Your Honor, we would move to 
 
           17   admit Exhibit 358. 
 
           18               THE COURT:  Exhibit 358 is offered. 
 
           19               MS. BASHAW: No objection. 
 
           20               THE COURT:  Exhibit 358 is admitted. 
 
           21          ( Exhibit No. 358 received in evidence.) 
 
           22 
 
           23      Q.  If I could ask you to please turn to Exhibit 
 
           24   239, please. 
 
           25      A.  I am sorry. 
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            1      Q.  Exhibit 239. 
 
            2          Exhibit 239 is the House Bill 2261 as signed 
 
            3   after the veto; correct? 
 
            4      A.  It is. 
 
            5      Q.  If you look at the -- Ms. Bashaw had asked you 
 
            6   some questions about page 46, starting on line 28.  It 
 
            7   talks about the "implementation schedule adopted by 
 
            8   the legislature." 
 
            9      A.  I am sorry, page 46 -- 
 
           10      Q.  Page 46 on -- 
 
           11      A.  All right. 
 
           12      Q.  -- it is actually line 27 through 28, says: 
 
           13          "The Phase-In shall be according to the 
 
           14   implementation schedule, adopted by the legislature 
 
           15   and shall begin no later than the 2013-2014 school 
 
           16   year." 
 
           17          Do you see that? 
 
           18      A.  I do. 
 
           19      Q.  She had asked you some questions about that. 
 
           20          Is the implementation schedule adopted by the 
 
           21   legislature set in stone in 2261, or is that part of 
 
           22   what the QEC was going to be making recommendations 
 
           23   on? 
 
           24      A.  That is example of my concern of the final bill 
 
           25   in terms of the generality.  In other words, if the 
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            1   QEC recommended that in the year 2013 we would add one 
 
            2   more dollar to our allocation model, and continue to 
 
            3   add one more dollar for three or four years, that 
 
            4   would be not good policy, but would be acceptable 
 
            5   under the language of this legislation. 
 
            6          So that is the issue.  What does this really 
 
            7   mean? 
 
            8          We are going to be spending some more money on 
 
            9   transportation starting in the year 2013, but there is 
 
           10   no specific guidance, or there is no urgency in that 
 
           11   particular sentence, that we will adopt a policy that 
 
           12   reflects the existing shortfall versus -- let alone a 
 
           13   shortfall that is made and magnified by 2013. 
 
           14          So that the answer is yes, but there is no 
 
           15   direction in terms of in three years, we will catch up 
 
           16   to $100 million or $125 million.  There is no 
 
           17   guidance, just we will do a schedule. 
 
           18          The other reason that that concerns me is that 
 
           19   we know that there is a problem today, we are still 
 
           20   delaying it for two years.  That is the nature -- I 
 
           21   understand that the legislature, but it doesn't help 
 
           22   our people on the ground. 
 
           23      Q.  If I could ask you to turn to Exhibit 206, 
 
           24   please.  Is that in the same binder? 
 
           25      A.  It is not in the binder. 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
  
                                                                   1381 
 
 
 
            1      Q.  This is the PowerPoint that Ms. Bashaw had 
 
            2   asked you some questions about.  I have a very quick 
 
            3   question only on bates number 116, in the bottom 
 
            4   corner. 
 
            5          The State's attorney had asked you some 
 
            6   questions about the 10-year deadline. 
 
            7      A.  Yes. 
 
            8      Q.  You had given an answer and said that there is 
 
            9   a flip side.  What were you referring to when you said 
 
           10   the flip side, if you recall? 
 
           11          It's the same in the context you were talking 
 
           12   about not wanting to penalize teachers? 
 
           13      A.  Ah,  what this -- the error that we made, I 
 
           14   fully admit it in our approach to this, was that this 
 
           15   was a -- when we made this proposal, there was an 
 
           16   assumption that no teacher would be penalized, because 
 
           17   we are significantly under-funding, in my judgment, 
 
           18   the teaching profession. 
 
           19          When it actually went into the legislation, 
 
           20   House Bill 1410, the predecessor to House Bill 2261, 
 
           21   we learned a good lesson. 
 
           22          That lesson was for those teachers, for example, 
 
           23   who had a master's -- and we, under this proposal were 
 
           24   saying that that would not count.  All of a sudden, we 
 
           25   received a lot of e-mail saying, "you dummies, you are 
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            1   potentially depending upon where that schedule is, 
 
            2   taking money away from us, even though that we have 
 
            3   paid for the training." 
 
            4          So that this became an example of where the 
 
            5   assumption was, because of the under-funding of the 
 
            6   teacher compensation that all would be made, better 
 
            7   off, and by not wording it correctly, we opened 
 
            8   ourselves up to questions. 
 
            9          One of the advantages, I guess, of being in the 
 
           10   education field, is that we learn every day also. 
 
           11   Sometimes the hard way. 
 
           12      Q.  As Exhibit 222 in that binder as well? 
 
           13      A.  It is. 
 
           14      Q.  If I could ask you to look at that very 
 
           15   quickly.  This is another one, the documents that 
 
           16   Ms. Bashaw, the State attorney, had asked you 
 
           17   questions about. 
 
           18      A.  Yes. 
 
           19      Q.  At the bottom, the one part that she did, have 
 
           20   you read is the quote at the bottom: 
 
           21          "If we truly believe that all means all with 
 
           22      regard to educating our children, we must have early 
 
           23      childhood intervention in our education system, 
 
           24      attract the best and brightest teachers, fund the 
 
           25      fundamentals of education, and involve parents in 
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            1      the accountability of our schools, said Skip Priest 
 
            2   of Federal Way." 
 
            3          Do you see that? 
 
            4      A.  Yes, I am sorry.  Yes. 
 
            5      Q.  How does, "if we truly believe all means all" 
 
            6   relate to everything else in that sentence? 
 
            7      A.  I believe, as I have said now several times, 
 
            8   that it is our constitutional responsibility to 
 
            9   provide all students with a reasonable and fair 
 
           10   opportunity to meet the goals articulated in 1209. 
 
           11          In order to do that, we will have to -- in order 
 
           12   to meet our constitutional requirements, fund the 
 
           13   fundamentals, and we have talked about the numbers, 
 
           14   have high quality teachers, classified staff, 
 
           15   principals and administrators. 
 
           16          We must have early childhood intervention, based 
 
           17   on the research, and we must also have the type of 
 
           18   partnership where parents take an equal amount of 
 
           19   responsibility. 
 
           20          It is as simple as that. 
 
           21               MR. AHEARNE: Your Honor, I would move to 
 
           22   admit -- I think that two -- Exhibit 223 was moved but 
 
           23   not 222, I move to admit Exhibit 222. 
 
           24               THE CLERK:  That is correct. 
 
           25               MS. BASHAW: No objection. 
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            1               THE COURT:  I am sorry, there is no 
 
            2   objection to Exhibit 222? 
 
            3               MS. BASHAW: No. 
 
            4               THE COURT:  Exhibit 222 is admitted. 
 
            5          ( Exhibit No. 222 received in evidence.) 
 
            6   BY MR. AHEARNE: 
 
            7      Q.  Exhibit 223, the State attorney had asked you 
 
            8   some questions about.  I have questions about two of 
 
            9   the bullets that you referred to. 
 
           10      A.  Yes. 
 
           11      Q.  The first bullet that says, "Phase-In funding 
 
           12   allowing high school students to achieve 24 credits in 
 
           13   six classes per day."  Do you see that? 
 
           14      A.  I do. 
 
           15      Q.  Under 2261, when does it require that the 
 
           16   funding to be provided? 
 
           17          Is there a requirement that it would be 
 
           18   provided? 
 
           19      A.  Under the 2261 that was originally passed by 
 
           20   the House, the Phase-In had to begin immediately. 
 
           21          Under the bill that passed the legislature, the 
 
           22   Phase-In task -- the intent, at least, of the 
 
           23   legislation -- whether or not it is legally binding, 
 
           24   as others have pointed out I am not a lawyer and there 
 
           25   are others that are more expert. 
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            1          The intent was to have the funding in place by 
 
            2   2018, I believe.  In other words, another 10 years, 
 
            3   and I am not sure how one can say that in good 
 
            4   conscience. 
 
            5      Q.  What do you mean by that? 
 
            6      A.  Well, I -- I have been reminded over the last 
 
            7   two days, particularly the questions both by both 
 
            8   parties of Superintendent Billings, about what has 
 
            9   occurred and the discussions that happened in 1993 and 
 
           10   1994. 
 
           11          10 years later I find myself testifying in this 
 
           12   courtroom about a failure for us to provide adequate 
 
           13   funding for education. 
 
           14          My greatest fear is that some legislator in 
 
           15   2021, as a result of the generalities and lack of 
 
           16   specificity in 2261, will be having exactly the same 
 
           17   discussion about transportation funding, about funding 
 
           18   the fundamentals, about early learning education -- 
 
           19   about all of those things that research today proves 
 
           20   is necessary for us to meet our constitutional 
 
           21   responsibility. 
 
           22          So when you talk about 2018 or 2019 -- as the 
 
           23   other attorney has said -- it is not my job to decide 
 
           24   whether or not that language is binding, as far as a 
 
           25   constitutional responsibility is concerned. 
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            1          But our track record, unfortunately, over the 
 
            2   last 10 years, does not auger well that this same 
 
            3   debate, unless we act in a thoughtful positive manner 
 
            4   will not occur in 2021. 
 
            5      Q.  Two last areas of State Attorney had asked you 
 
            6   some questions about a bill report that had been 
 
            7   written for 2261. 
 
            8      A.  Okay. 
 
            9      Q.  In your experience, who writes the bill 
 
           10   reports? 
 
           11      A.  It is usually either OPR, or in some cases, 
 
           12   they are assisted by another organization of the 
 
           13   legislature, that is not partisan, a co-advisor's 
 
           14   office. 
 
           15      Q.  The last bit of the State attorney had asked 
 
           16   you about the deadlines for the quality control 
 
           17   commission -- 
 
           18      A.  QEC. 
 
           19      Q.  -- the QEC -- 
 
           20      A.  Yes. 
 
           21      Q.  Did the Basic Education Task Force, the 
 
           22   original one, it had deadlines for the final deadlines 
 
           23   reports as well? 
 
           24      A.  Yes. 
 
           25      Q.  The original deadline was September 15, 2008, 
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            1   correct? 
 
            2      A.  Under the Basic Education Finance Task Force, 
 
            3   that is correct. 
 
            4      Q.  Then the following year, the legislature? 
 
            5      A.  But we didn't meet then. 
 
            6      Q.  The following year the legislature passed 
 
            7   another deadline to December 1; correct, for the 
 
            8   deadline? 
 
            9      A.  I think that we just -- I think that we 
 
           10   arbitrarily, I think that we just did it, because the 
 
           11   legislature was not in session.  So we didn't meet the 
 
           12   deadline.  We all just didn't meet the deadline. 
 
           13      Q.  In fact, the final report came out, not in 2008 
 
           14   at all but in January of 2009; is that correct? 
 
           15      A.  That is, I believe, correct. 
 
           16               MR. AHEARNE: Your Honor, that is all I 
 
           17   have. 
 
           18               THE COURT:   Thank you, Ms. Bashaw. 
 
           19               RECROSS EXAMINATION 
 
           20   BY MS. BASHAW: 
 
           21      Q.  A couple questions, Representative Priest, the 
 
           22   Quality Education Council, unlike the Task Force and 
 
           23   Washington Learns, doesn't have a sunset provision 
 
           24   attached to it; does it? 
 
           25      A.  I believe that it is correct.  I believe that 
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            1   the QEC is on an ongoing group. 
 
            2      Q.  All right. 
 
            3          There is nothing in 2261 that precludes the 
 
            4   legislature -- based on the recommendations from the 
 
            5   QEC -- from implementing the reforms and the funding 
 
            6   models and the changes at 2261 contemplates sooner 
 
            7   than 2018; isn't that correct? 
 
            8      A.  That is correct. 
 
            9               MS. BASHAW: Thank you.  Nothing further, 
 
           10   your Honor. 
 
           11               MR. AHEARNE: Nothing, your Honor. 
 
           12               THE COURT:  Before you run off -- 
 
           13               THE WITNESS:  Yes, sir. 
 
           14               THE COURT: --  I just have a few questions. 
 
           15   If you put aside your concerns about early 
 
           16   education -- 
 
           17               THE WITNESS:  Yes. 
 
           18               THE COURT:  -- if you House Bill 2261 were 
 
           19   fully implemented as written, do you think that that 
 
           20   would fulfill the mandate, from your perspective, of 
 
           21   Article IX, Section I and the Seattle School District 
 
           22   decision? 
 
           23               THE WITNESS:  I believe that the answer is 
 
           24   no. 
 
           25               I believe that the answer is no for two 
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            1   reasons.  One, while it provides direction, your 
 
            2   Honor, for example, Core-24, addition of allocation, 
 
            3   it doesn't really address the funding issue in a 
 
            4   way -- 
 
            5               THE COURT:  I want to put aside the funding 
 
            6   issue for right now. 
 
            7               THE WITNESS:  I think that it, from a 
 
            8   policy standpoint, its role is to recognize that we 
 
            9   have an evolving nature of education. 
 
           10               The 1209 itself it not a static document, 
 
           11   that when either, when you are -- it is not a static 
 
           12   document. 
 
           13               So, we are trying to recognize in 2261 that 
 
           14   it isn't the good old days to meet 1209.  That because 
 
           15   of issues that -- of the economy and other -- other 
 
           16   issues, it is going to take more in the future to meet 
 
           17   what 1209 requires from a policy standpoint. 
 
           18               Having said that, the more fundamental 
 
           19   question is, if I say, for example, that I am going to 
 
           20   have 24 credits, or six periods, and there is no money 
 
           21   to go along with it, we find ourselves exactly where 
 
           22   we are with 1209 -- where we had all of these good 
 
           23   intentions, but over the last 12 years, as you have 
 
           24   heard, just in the week that I am sure, that you have 
 
           25   been sitting there -- we haven't objectively provided 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
  
                                                                   1390 
 
 
 
            1   the dollars to meet the policy. 
 
            2               So, for me, personally, it becomes 
 
            3   difficult, because many of the ideas I championed as 
 
            4   far as 2261 is concerned. 
 
            5               But until you actually provided the 
 
            6   specifics, what is that transparent model? 
 
            7               What are the numbers that are actually in 
 
            8   there? 
 
            9               What are -- if, for example, again, I am 
 
           10   sorry, but this is the nature of education finance. 
 
           11               If I put exactly, if the goal, one of the 
 
           12   goals is 2261 is to create the transparent model that 
 
           13   says this is your class size, this is the amount of 
 
           14   money that you should be spending for books and other 
 
           15   things.  I put less dollars in there, than we are 
 
           16   spending today, for example, then I will achieve that 
 
           17   portion of 2261, but I won't admit or our 
 
           18   constitutional responsibility. 
 
           19               Part and parcel of this discussion is how 
 
           20   do you -- how do you take the policy and insure that 
 
           21   the dollars are there to implement the policy, whether 
 
           22   it is 1209, which is really the fundamental, or 
 
           23   whether it is these suggestions, as terms of what is 
 
           24   going to be necessary in the future, including 
 
           25   expanded responsibility by the State and other things? 
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            1               I think that is the problem, is that you 
 
            2   look at 2261, which is such a general bill that headed 
 
            3   in the right direction, you say that is the panacea. 
 
            4               The fact is that today, the more 
 
            5   fundamental question, your Honor, has nothing to do 
 
            6   with 2261.  It has to do, unfortunately, with are we 
 
            7   meeting the requirements of 1209? 
 
            8               2261 alone will not fund the fundamentals, 
 
            9   for example.  It is just the nature.  You actually 
 
           10   have to have a legislative decision that we have not 
 
           11   made up until now to fund those programs -- those 
 
           12   basic dollars and cents that are spent by the school 
 
           13   districts, that are necessary to meet the goals. 
 
           14               So when you talk about 2261, it is a -- I 
 
           15   believe that it was a very good policy statement.  It 
 
           16   provided some general direction.  But the bottom line 
 
           17   is, unless you show me the money, which is what this 
 
           18   is about, doesn't matter what that general good well 
 
           19   intentioned legislation is.  You won't have 
 
           20   accomplished the goal. 
 
           21               THE COURT:   So that -- 
 
           22               THE WITNESS:  That is just the reality.  I 
 
           23   was one of the, at least one of the original authors, 
 
           24   but I knew when we wrote it that this was direction, 
 
           25   but it did not meet the fundamentals. 
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            1               Now if we -- 
 
            2               THE COURT: What I was trying to do is 
 
            3   segregate, or separate the funding issue from the 
 
            4   implementation issue. 
 
            5               THE WITNESS:  I understand. 
 
            6               THE COURT:  Assume that you had this magic 
 
            7   pot of money of unlimited funds -- 
 
            8               THE WITNESS:  Yes. 
 
            9               THE COURT:  -- does 2261 give sufficient 
 
           10   direction for the type of Basic Education, or as you 
 
           11   put it, quality education, necessary, in your opinion, 
 
           12   to fulfill that mandate? 
 
           13               THE WITNESS:  No. 
 
           14               THE COURT:  Is it because it lacks 
 
           15   specifics, or because it is lacking in some other 
 
           16   areas? 
 
           17               THE WITNESS:  I believe because it lacks 
 
           18   specifics. 
 
           19               As I said in the earlier testimony, you 
 
           20   open yourself up to the same debate.  The question was 
 
           21   raised by counsel, well, you can act faster.  If you 
 
           22   do that, won't everything be great? 
 
           23               The correlating question to that is -- 
 
           24   unfortunately, history has shown the correlating 
 
           25   question is the more important.  That is that you can 
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            1   change it in delay and we aren't going to accomplish 
 
            2   the goal. 
 
            3               Again, it has been indicated by counsel, 
 
            4   that I am not one, who can make a decision on whether 
 
            5   or not 2261 is, in fact, Basic Education or not. 
 
            6               But because so much of it is intent, so 
 
            7   much of it is general, even though that it has some 
 
            8   very good ideas in it -- if it is not Basic Education, 
 
            9   then it is at the same level of any policy bill. 
 
           10               And if its the same level of any policy 
 
           11   bill, then unfortunately, we all have to go back to 
 
           12   the specifics of 1209, and say what is necessary to 
 
           13   meet that goal? 
 
           14               THE COURT:  If I am being asked to direct 
 
           15   the State to determine the funding to fulfill the 
 
           16   constitutional mandate -- 
 
           17               THE WITNESS:  Yes. 
 
           18               THE COURT:  -- don't I need to, I or 
 
           19   someone, make the determination of what it is going to 
 
           20   take to fulfill that mandate? 
 
           21               THE WITNESS:  I believe that the answer is 
 
           22   yes.  I do not believe that it is necessary for you to 
 
           23   say, you are short $2.2 billion and 67 cents. 
 
           24               I think that if after your -- after the 
 
           25   opportunity of the four or five weeks, as you 
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            1   contemplate, when you, I assume -- unfortunately, you 
 
            2   have to read all of them. 
 
            3               THE COURT:  Only the ones that are 
 
            4   admitted. 
 
            5               THE WITNESS:  All right. 
 
            6               I think that there would be a gut reaction 
 
            7   on your part, that having looked at the transportation 
 
            8   dollars, for example, having looked at the issue of a 
 
            9   very large drop-out rate, for example, having looked 
 
           10   at concrete examples of -- again, I won't anticipate 
 
           11   other presentations, but I have given some information 
 
           12   about this -- on non-employee related costs, where 
 
           13   there is a 16-year window versus an 8-year window, 
 
           14   that they are currently funding, I think that what 
 
           15   when you have looked at all of these, then you will 
 
           16   have the same instinctive -- you will have to make an 
 
           17   instinctive decision like we all do, as to whether or 
 
           18   not we are funding education or not. 
 
           19               If I did not -- I don't want to overwhelm 
 
           20   you on this, but I don't know the answer about whether 
 
           21   10 professional development days is correct or eight. 
 
           22               I am not sure that anybody does. 
 
           23               I do know that by every study that the 
 
           24   professional development is critical.  When in this 
 
           25   year's budget, we have reduced the LID Days of the 
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            1   so-called professional development days down to one, 
 
            2   you must ask yourself -- we ask ourselves, 
 
            3   professional development is important, but, we are 
 
            4   heading the wrong direction. 
 
            5               That is what we have wrestled with. 
 
            6               I understand your challenge, but I think 
 
            7   that -- 
 
            8               THE COURT:  Who is going to make that 
 
            9   decision? 
 
           10               In other words, assume that I were to agree 
 
           11   with you.  Assume that I were to decide, well, based 
 
           12   upon the evidence, one professional day is 
 
           13   insufficient and doesn't provide for the Basic 
 
           14   Education for children, because the teachers aren't 
 
           15   being taught or trained. 
 
           16               But who decides that five is the right 
 
           17   figure, or eight is the right figure, or 10 is the 
 
           18   right figure, and then what it costs for those 10 
 
           19   days, or eight days, or five days? 
 
           20               THE WITNESS:  I was just, again, not being 
 
           21   a lawyer -- going out over some of the Supreme Court 
 
           22   cases, in terms of their, in the Dorn cases -- I am 
 
           23   not sure why Judge Dorn said that Special Education 
 
           24   must be provided as far as Basic Education, however 
 
           25   defined. 
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            1               I am not sure how he decided ELL was 
 
            2   something that was included under Basic Education. 
 
            3               I am not sure how he made those decisions. 
 
            4               I am sure, judge, that he sat here, just 
 
            5   like you, with the presentations just like this, and 
 
            6   while he didn't say, "you must spend 3 dollars on 
 
            7   ELL," for example. 
 
            8               I think that he must have sat down there 
 
            9   and said, "based on the research and the evidence that 
 
           10   was presented to me, it is the responsibility of the 
 
           11   legislature, if they are going to meet their goal of 
 
           12   ample and uniform funding, to insure that -- and 
 
           13   recognize that levies or federal dollars are not 
 
           14   dependable," which he also concluded. 
 
           15               He must have said, "after listening to all 
 
           16   of this, I am not going to tell you exactly what that 
 
           17   number should be.  But in my judgment, the State must 
 
           18   have a rationale approach to the following: 
 
           19               "Insuring that we have compensation for 
 
           20   teachers.  Insuring that we fund the fundamentals. 
 
           21   Insuring that we provide dollars for professional 
 
           22   development in a rationale manner.  Insuring that we 
 
           23   have appropriate dollars for early intervention." 
 
           24               Then when one looks to the legislature and 
 
           25   puts the burden on the legislature to answer that 
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            1   question. 
 
            2               Unfortunately, up until now we have not 
 
            3   answered that question.  We have found that this year, 
 
            4   during troubling budget times, that we have walked 
 
            5   away from that responsibility.  So as a result of 
 
            6   that, I don't envy your job from the standpoint of 
 
            7   having to do that. 
 
            8               But my sense is that Judge Dorn must have 
 
            9   sat there and looked at the research, looked at the 
 
           10   priorities, looked at the assessments requirements and 
 
           11   said: 
 
           12               "These are the areas that are absolutely 
 
           13      necessary to allow our students to have the 
 
           14      opportunity -- a fair and reasonable opportunity to 
 
           15      be successful and State if you don't have a 
 
           16      rationale program to do that, then you are not 
 
           17      meeting the constitutional responsibility.  2261 
 
           18      does address some of that in the pragmatic matter. 
 
           19      2261 does not address other portions of that." 
 
           20               That is my feeling and I understand the 
 
           21   difficulty and the attractiveness of going out to 2018 
 
           22   or 2019 or 2020.  But when you have started at 1993 -- 
 
           23   and I have drop-outs by whatever number of 10 or 20 
 
           24   thousand students a year, when I have -- when I have 
 
           25   both federal and State tests that are required to be 
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            1   passed, and I have 50 percent of our students passing 
 
            2   fundamental math that by research has said is at the 
 
            3   8th grade, when I have -- I mean, when I have all of 
 
            4   these issues that have been brought up or will be 
 
            5   brought up, it is clear we are not meeting that 
 
            6   responsibility. 
 
            7               And, in particular, when, in some areas, we 
 
            8   are meeting that responsibility, but we are meeting it 
 
            9   with levies and it is crystal clear that is happening, 
 
           10   then if Judge Dorn, I believe, would say, "I said 
 
           11   transportation was important.  Those are being paid 
 
           12   for by levies, legislature, fix it"  -- I don't think 
 
           13   that they necessarily -- they wouldn't tell you 
 
           14   whatever option 1 is versus option 2 -- but you ought 
 
           15   to have a pretty clear idea of what you are doing. 
 
           16               THE COURT:  Let me ask you about this, 
 
           17   about the funding issue.  That is that -- 
 
           18               THE WITNESS:  All right. 
 
           19               THE COURT: -- the QEC is that identifying 
 
           20   the funding that would be necessary to implement 2261? 
 
           21               THE WITNESS:  There are a number of working 
 
           22   groups that are providing the information to the QEC 
 
           23   on some of these issues, which we have talked about 
 
           24   before, including the OFM working group. 
 
           25               It is hoped that they will provide 
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            1   direction just like JLARC, and some of these other 
 
            2   studies in terms of what is appropriate. 
 
            3               The problem that we have is that the QEC 
 
            4   can make a recommendation to the legislature.  Just 
 
            5   like the Basic Education Finance Task Force made a 
 
            6   recommendation to the legislature, but the binding 
 
            7   nature of it is very unclear at this time. 
 
            8               THE COURT:  I am just asking if they are 
 
            9   going to come up with the numbers, if someone is 
 
           10   coming up with the numbers, with respect to what it 
 
           11   would cost to implement 2261? 
 
           12               Not that they can't arbitraily direct the 
 
           13   legislature to do anything. 
 
           14               THE WITNESS:  Yes. 
 
           15               That is part and parcel of the 
 
           16   responsibility of the QEC. 
 
           17               THE COURT:  Thank you. 
 
           18               Mr. Ahearne. 
 
           19               MR. AHEARNE: I have three short follow up 
 
           20   questions. 
 
           21                        REDIRECT EXAMINATION 
 
           22 
 
           23   BY MR. AHEARNE: 
 
           24      Q.  Following up on the program issue -- if you are 
 
           25   making an assumption with me -- assume that the Court 
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            1   would rule that education in the constitution, means 
 
            2   the knowledge and the skills that are in the Seattle 
 
            3   School District -- described in the Seattle School 
 
            4   District case or those four provisions  of 1209 or the 
 
            5   Essential Academic Learning Requirements -- 
 
            6      A.  Yes. 
 
            7      Q.  -- make that assumption, if the Court were then 
 
            8   to order the legislature to design a program to amply 
 
            9   provides all children a realistic or effective 
 
           10   opportunity to become equipped with that education -- 
 
           11      A.  Yes. 
 
           12      Q.  -- is that, could the legislature design such a 
 
           13   program, in order to do so? 
 
           14      A.  Yes. 
 
           15      Q.  Could the legislature determine a cost of the 
 
           16   program that they have designed, if ordered to do so? 
 
           17      A.  Yes. 
 
           18      Q.  Could the legislature determine how they were 
 
           19   going to fund that cost, if ordered to do so? 
 
           20      A.  Yes. 
 
           21               MR. AHEARNE: That is all I have, your 
 
           22   Honor. 
 
           23               THE COURT:   Ms. Bashaw? 
 
           24               MS. BASHAW: No questions. 
 
           25               THE COURT:  Are you requesting that this 
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            1   witness would be excused? 
 
            2               MR. AHEARNE: Yes, your Honor. 
 
            3               THE COURT:  Any objection? 
 
            4               MS. BASHAW: No objection, your Honor. 
 
            5               THE COURT:  Representative Priest, thank 
 
            6   you.  You are excused at this time. 
 
            7               THE WITNESS:  Thank you, your Honor. 
 
            8               Mr. Robb, would you like to call the 
 
            9   Petitioners' next witness? 
 
           10               MR. ROBB:  Yes, your Honor. 
 
           11               The Petitioners will call Aaron Jones. 
 
           12               THE COURT:  Ms. Jones, please come to the 
 
           13   witness stand.  Please raise your right hand. 
 
           14               ERIN JONES, 
 
           15               Having been first duly sworn, 
 
           16               Testified as follows: 
 
           17 
 
           18               THE COURT:   Thank you, please be seated. 
 
           19          For the record, please state your full name, 
 
           20   spell for us your last name and give us your contact 
 
           21   address. 
 
           22               THE WITNESS:  Erin Jones, J-O-N-E-S, my 
 
           23   address is 7177 Radius Sloop Southeast, Lacey, 
 
           24   Washington 98513. 
 
           25               THE COURT:  Thank you. 
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            1               Mr. Robb. 
 
            2                        DIRECT EXAMINATION 
 
            3 
 
            4   BY MR. ROBB: 
 
            5      Q.  Good afternoon. 
 
            6      A.  Good afternoon. 
 
            7      Q.  I am going to hand you what has been marked as 
 
            8   Exhibit 291 in this case.  Could you please identify 
 
            9   that exhibit for the record? 
 
           10      A.  The deposition that you took? 
 
           11      Q.  Yes, is that the 30 (b) 6 notice that you 
 
           12   responded to? 
 
           13      A.  Yes. 
 
           14      Q.  Were you the witness, who was produced to 
 
           15   discuss the African American Achievement GAP Study? 
 
           16      A.  Yes I was. 
 
           17      Q.  Could you briefly -- actually, let's first 
 
           18   please state what your current position is, employment 
 
           19   position? 
 
           20      A.  My current position is Assistant State 
 
           21   superintendent of Student Achievement for OSPI. 
 
           22      Q.  How long have you been in that position? 
 
           23      A.  Six weeks -- about six weeks, I think.  Last 
 
           24   time I talked to you, I don't think that I had been 
 
           25   promoted yet.  Maybe I had just been promoted. 
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            1      Q.  So what was your position just before this most 
 
            2   recent? 
 
            3      A.  Director of -- even more complicated -- 
 
            4   director of the Center for the Improvement of the 
 
            5   Student Learning. 
 
            6      Q.  You were the witness, who appeared to testify 
 
            7   regarding a plan to close the achievement gap for the 
 
            8   African American students? 
 
            9      A.  Yes. 
 
           10      Q.  Could you briefly explain what that study was? 
 
           11      A.  That study was based on the legislature, really 
 
           12   asking five different ethnic groups to do studies on 
 
           13   their particular ethnic group. 
 
           14          We were asked -- CSISL was asked to do a study 
 
           15   on the African American Achievement Gap.  As an 
 
           16   educator I was asked to be on that committee as the 
 
           17   educator representative, and was hired on staff at 
 
           18   OSPI to staff this particular bill. 
 
           19          And we were asked to look at achievement for 
 
           20   African American students in the State of Washington 
 
           21   and make recommendations to the legislature and OSPI. 
 
           22      Q.  When you say CSISL is that the center for the 
 
           23   Student Improvement of Student Learning? 
 
           24      A.  Yes. 
 
           25      Q.  We were asked to look at -- 
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            1      A.  The committee. 
 
            2      Q.  What was the committee briefly? 
 
            3      A.  The committee was made up of 15 different 
 
            4   members from around the State.  They were educators, 
 
            5   retired educators, business people, community members, 
 
            6   community leaders. 
 
            7          Half of the committee was assigned by the 
 
            8   governor, half assigned by the -- selected by the 
 
            9   former superintendent, Dr. Terry Bergeson. 
 
           10      Q.  Let me get Exhibit 293. 
 
           11               MR. ROBB:  May I approach the witness. 
 
           12               THE COURT:  You may.  You have leave, 
 
           13   counsel.  This is your witness. 
 
           14   BY MR. ROBB: 
 
           15      Q.  Exhibit 293.  Is Exhibit 293 the plan to close 
 
           16   the achievement gap for the African American student? 
 
           17      A.  This is the final report of that study, yes. 
 
           18               MR. ROBB:  Petitioners would move to admit 
 
           19   Exhibit 293. 
 
           20               THE COURT:  Exhibit 293 is offered. 
 
           21               MS. BASHAW: No objection. 
 
           22               THE COURT:  Exhibit 293 is admitted. 
 
           23          ( Exhibit No. 293 received in evidence.) 
 
           24 
 
           25               MR. ROBB:  We would also offer Exhibit 291. 
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            1               THE COURT:   Exhibit 291 is offered. 
 
            2               MS. BASHAW: No objection. 
 
            3               THE COURT:  Exhibit 291 is admitted. 
 
            4          ( Exhibit No. 291 received in evidence.) 
 
            5 
 
            6      Q.  So could you explain what your role was on the 
 
            7   committee? 
 
            8      A.  I have two different roles. 
 
            9          In the beginning I was the educator 
 
           10   representative on the committee.  When I became part 
 
           11   of the staff, I was the director of the Center for the 
 
           12   Improvement of the Student Learning.  And our office 
 
           13   staffed this bill. 
 
           14          However, we had another woman, Janet Hiyakawa, 
 
           15   who is out of the country now, actually directing the 
 
           16   project.  My part became working with her and working 
 
           17   to support the work in the committee. 
 
           18      Q.  The committee, when it was doing its work to 
 
           19   have hearings; did it take evidence? 
 
           20      A.  Yes. 
 
           21          The committee had hearings.  They met 
 
           22   approximately once a month, until the end, when we met 
 
           23   twice a month to get the report done. 
 
           24          They heard testimony from professors from around 
 
           25   the nation.  We heard from experts such as Dr. Karen 
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            1   Mapp. 
 
            2          We visited the schools that had had success with 
 
            3   African American students. 
 
            4          We did research. 
 
            5          We collected evidence and data.  So we received 
 
            6   a lot of data from OSPI.  We were able to sort through 
 
            7   that and take a look at what the trends were in our 
 
            8   State. 
 
            9      Q.  All right. 
 
           10          You said that you met monthly, over what period 
 
           11   of time? 
 
           12      A.  I think that we began in May and finished the 
 
           13   final report in December, the end of December. 
 
           14      Q.  You said that you met with experts, are those 
 
           15   the experts that are referenced in the appendix B of 
 
           16   the report? 
 
           17      A.  Yes. 
 
           18      Q.  Page 46? 
 
           19      A.  I believe so. 
 
           20      Q.  Can you briefly just give me an overview of how 
 
           21   these experts contributed to your work? 
 
           22      A.  In a variety of ways, we really were rather 
 
           23   fortunate. 
 
           24          We didn't want to invest money to travel outside 
 
           25   of the State to look at experts.  But we were really 
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            1   fortunate that several of those experts, like 
 
            2   Dr. Bergeson, happened to be speaking in the Tacoma. 
 
            3   We took advantage of the experts that were 
 
            4   out-of-state, the ones that were already coming to our 
 
            5   State.  They were really known around the nation as 
 
            6   national experts. 
 
            7          We took advantage of them when they came to our 
 
            8   State.  We also took advantage of people in our State 
 
            9   already doing great work.  For example, Dr. Janieva 
 
           10   Gay, who was in the University of Washington.  She is 
 
           11   recognized around the world with African and African 
 
           12   American children. 
 
           13          We tried to hear -- not only from the national 
 
           14   experts and international experts, for example, Tom 
 
           15   Murphy, the superintendent of Federal Way School 
 
           16   Districts has seen great gains in his school 
 
           17   districts.  Instead of going outside, we took a look 
 
           18   at what is he doing right in our backyard. 
 
           19      Q.  Did you also gather data? 
 
           20      A.  Yes, we collected data from OSPI. 
 
           21      Q.  What generally, we are talking about the 
 
           22   achievement gap here.  Can you please give an 
 
           23   explanation of what the achievement gap is? 
 
           24      A.  Well, I don't like the term achievement gap.  I 
 
           25   would say that most brown folks, don't really like 
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            1   that term. 
 
            2      Q.  What term would you prefer? 
 
            3      A.  I, actually, like to talk about it as a student 
 
            4   achievement. 
 
            5          Because I think that the term achievement gap 
 
            6   really suggests that all of the weight is placed on 
 
            7   the students being failures.  That is not really where 
 
            8   we, as a committee -- when I talk to other folks 
 
            9   really like to look at it that way. 
 
           10          We like to see it assets based instead of 
 
           11   looking at the negative aspects of the education. 
 
           12      Q.  What do you mean by that as asset based? 
 
           13      A.  Looking at our kids doing really well, instead 
 
           14   of where they are failing.  Because achievement gap 
 
           15   suggests that the students are failing.  So when we 
 
           16   look at the achievement gap in this sense, it is where 
 
           17   are the white students and where are the black 
 
           18   students and there is the gap.  That is what is called 
 
           19   the achievement gap. 
 
           20          But it suggests that the black students maybe 
 
           21   can't achieve as much as white students.  That is 
 
           22   where I don't really like that term, because it 
 
           23   suggests that black students maybe aren't as capable 
 
           24   as white student maybe. 
 
           25      Q.  When you looked, I interrupted you, I am sorry. 
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            1      A.  That is all right. 
 
            2      Q.  You were going to tell me about some of the 
 
            3   data on the student achievement that you found? 
 
            4      A.  We took a look at WASL data, that is really the 
 
            5   data in our State that is the most appropriate that 
 
            6   every student has to take. 
 
            7          So we looked at WASL data, 4th, 7th and 10th 
 
            8   grade.  Those really the three critical years when we 
 
            9   looked at the state data. 
 
           10          We looked at the WASL assessment data and looked 
 
           11   at all five of the ethnic groups, so we looked at 
 
           12   African American student really as groups, really as 
 
           13   they stand up against Asian, Pacific Islanders student 
 
           14   and Canadian students. 
 
           15      Q.  What did you find? 
 
           16      A.  We found that our African American students 
 
           17   are scoring -- not scoring necessarily at the bottom. 
 
           18   In math we tend to be towards the bottom all of the 
 
           19   time. 
 
           20          Reading and writing we tend to fair about the 
 
           21   same as Native American, Pacific islander and Latino 
 
           22   students.  So we kind of off and on towards the 
 
           23   bottom. 
 
           24      Q.  Could I ask you to turn to page 16 of the 
 
           25   report, please. 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
  
                                                                   1410 
 
 
 
            1      A.  All right. 
 
            2      Q.  Is the chart on page 16, does that indicate 
 
            3   that the WASL, or reflect the WASL data that you have 
 
            4   gathered? 
 
            5      A.  Yes. 
 
            6      Q.  So just so that the record is clear, can you 
 
            7   explain to me the table on, let's just take the 10th 
 
            8   grade -- what is that depict? 
 
            9      A.  So we are looking at the difference now between 
 
           10   this data is really looking at race ethnicity and 
 
           11   gender.  We are not looking at race.  We are looking 
 
           12   at males and females. 
 
           13          One of the things that we discovered as we 
 
           14   looked at data is that there is a distinction between 
 
           15   how the males performed and how females performed.  If 
 
           16   you look at the grade 10, the top number is how 
 
           17   females -- what percentage of the females met the 
 
           18   standard. 
 
           19          The lower number is what percentage the males 
 
           20   met standard. 
 
           21          You will notice that there is a 10 percent 
 
           22   difference between the females and males, with the 
 
           23   females scoring 10 percent higher in the reading than 
 
           24   males. 
 
           25          Math about the same, between males and females 
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            1   at the 10th grade level -- 
 
            2      Q.  All right. 
 
            3      A.  -- for American Indians, I am sorry, I am 
 
            4   looking at American Indian. 
 
            5          Let me go down to African Americans, we found 
 
            6   the same for African American about 10 percentage 
 
            7   points difference between females and males and 
 
            8   reading and math is close to the same. 
 
            9      Q.  Does that say that 58.2 percent of the black 
 
           10   females passed the WASL in reading? 
 
           11      A.  Yes. 
 
           12      Q.  47.7 black males passed the WASL in reading? 
 
           13      A.  Yes. 
 
           14      Q.  All right. 
 
           15          Then if you go over to the math, it is 20 
 
           16   percent of black males passed -- 
 
           17      A.  Correct. 
 
           18      Q.  -- the math WASL -- 
 
           19      A.  Correct. 
 
           20      Q.  -- I am sorry, black females? 
 
           21      A.  Females and 18 percent males, yes. 
 
           22               THE COURT:  Mr. Robb, we are at the 4 
 
           23   o'clock hour at this time. 
 
           24               We have another matter that we will be 
 
           25   taking up at this point. 
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            1               We are going to adjourn the McCleary matter 
 
            2   at this time.  We will pick it up at 9 o'clock 
 
            3   tomorrow morning.  Again, we have a short day 
 
            4   tomorrow.  We are going 9 o'clock to 12 o'clock, 
 
            5   because of mandatory meetings that have tomorrow 
 
            6   afternoon. 
 
            7               Ms. Bashaw. 
 
            8               MS. BASHAW: I wanted to check in, because I 
 
            9   don't know if anybody has asked Ms. Jones whether she 
 
           10   can make it back tomorrow. 
 
           11               I believe that we had another witness that 
 
           12   was on.  I don't know what is the game plan. 
 
           13               MR. AHEARNE: Your Honor, if you have a 4 
 
           14   o'clock, I think that counsel can work it out.  There 
 
           15   would be a witness here at 9 o'clock and we will 
 
           16   proceed. 
 
           17               THE COURT:  Why don't you discuss it in the 
 
           18   jury room, if we need to interrupt this witness with 
 
           19   another witness, we will do that. 
 
           20               You can leave everything if you would like. 
 
           21   I will take the 4 o'clock at the lower bench.  I am 
 
           22   going to move, are counsel here on the next matter 
 
           23   with counsel? 
 
           24               Ms. Jones, you may step down.  Thank you. 
 
           25               MR. ROBB:  Thank you, your Honor. 
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            1               THE CLERK:  All rise. 
 
            2               Court is adjourned for the day. 
 
            3               (Court was adjourned.) 
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